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Boumediene v. Bush: 

Guantanamo Detainees’ Right to Habeas Corpus 

Summary 

In the consolidated cases of Boumediene v. Bush and Al Odah v. United States , 
decided June 12, 2008, the Supreme Court held in a 5-4 opinion that aliens 
designated as enemy combatants and detained at the U.S. Naval Station in 
Guantanamo Bay, Cuba, have the constitutional privilege of habeas corpus. The 
Court also found that § 7 of the Military Commissions Act (MCA), which limited 
judicial review of executive determinations of the petitioners’ enemy combatant 
status, did not provide an adequate habeas substitute and therefore acted as an 
unconstitutional suspension of the writ of habeas. The immediate impact of the 
Boumediene decision is that detainees at Guantanamo may petition a federal district 
court for habeas review of the circumstances of their detention. This report 
summarizes the Boumediene decision and analyzes several of its major implications 
for the U.S. detention of alien enemy combatants and legislation that limits detainees’ 
access to judicial review. For discussion of litigation challenging detention policy, 
see CRS Report RL33 1 80, Enemy Combatant Detainees: Habeas Corpus Challenges 
in Federal Court , by Jennifer K. Elsea, Michael John Garcia, and Kenneth R. 
Thomas. 
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Boumediene v. Bush : 
Guantanamo Detainees’ 

Right to Habeas Corpus 

In the consolidated cases of Boumediene v. Bush and Al Odah v. United States, 1 
decided June 12, 2008, the Supreme Court held in a 5-4 opinion that aliens 
designated as enemy combatants and detained at the U.S. Naval Station in 
Guantanamo Bay, Cuba, have the constitutional privilege of habeas corpus. The 
Court also found that § 7 of the Military Commissions Act (MCA), 2 which limited 
judicial review of executive determinations of the petitioners’ enemy combatant 
status, did not provide an adequate habeas substitute and therefore acted as an 
unconstitutional suspension of the writ of habeas. The immediate impact of the 
Boumediene decision is that detainees at Guantanamo may petition a federal district 
court for habeas review of the circumstances of their detention. 



Background 

Following the terrorist attacks of 9/11, Congress passed the Authorization to 
Use Military Force (AUMF), which authorized the President “to use all necessary and 
appropriate force against those . . . [who] planned, authorized, committed, or aided the 
terrorist attacks” against the United States.” 3 As part of the subsequent “war on 
terror,” many persons captured during military operations in Afghanistan and 
elsewhere were transferred to the U.S. Naval Station in Guantanamo Bay, Cuba, for 
detention and possible prosecution for war crimes. In the 2004 case of Hamcli v. 
Rumsfeld, a majority of the Supreme Court recognized that, as a necessary incident 
to the AUMF, the President was authorized to detain persons captured while fighting 
U.S. forces in Afghanistan for the duration of the conflict. 4 The Department of 
Defense thereafter established Combatant Status Review Tribunals (CSRTs) to assess 
whether persons detained at Guantanamo constituted “enemy combatants” who could 
be detained for the duration of the “war on terror” and prosecuted in military 
commissions for any war crimes committed. 



1 Boumediene v. Bush, 553 U.S. 128 S.Ct. 2229 (2008). 

2 P.L. 109-366 (2006). 

3 P.L. 107-40, 115 Stat. 224 (2001). 

4 Hamdi v. Rumsfeld, 542 U. S. 507, 518 (plurality opinion of O’Connor, J.); id. at 588-589 
(Thomas, J., dissenting) (2004). 





